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With the advent of liberalism the India moved from being a purely sovereign entity to one where it deployed dispersed tactics to govern populations. Law was one such tactic used to effectively create and sustain spectacles of emancipation, both in the realm of the representation of economic and social rights guarantees and the material practices of claims and struggles. The moment of the year 1991 in the Indian economy which spectacularized the virtues of liberalism, also marked the flourishing of an activist judiciary and the innovation of PIL as a tool for claiming and signifying rights. What is interesting to note in the trajectory of PILs in India is the ‘conservative’ turn that the judiciary has taken on issues of economic and social rights using the identical language of emancipation as it did during the ‘hey days’ of judicial activism. This has resulted in a cul-de-sac of sorts where governmental rationality operates not only in dispersing modes of population management and appeasement, but has mutated into a recursive sovereignty of a different kind marked by the ideas of responsiblization, expertise and individuation. The paper proposes to understand how spectacles operate as excess even in times of circumscribed emancipation.

This paper will attempt to capture three moments in this cul-de-sac of the judiciary, juridical formulations and state policies around social and economic rights in India by:

(1) Looking at a set of paradigmatic cases that mark the ‘conservative’ turn, go against established precedents and at the same time sustains the spectacle of emancipation. The cases that will be studied are:

a. The Sonawal Case – to understand how the Supreme Court used the logic of cultural and economic rights to ‘mark’ undocumented migration as a form of ‘aggression’ against ‘citizens’ of India.

b. The Khairlanji Case – to understand how the Bhandara District Sessions Court in Maharashtra erased the reality and complexity of caste violence was erased by looking at the Khairlanji massacre as a mere case of revenge and murder. It sustained the spectacle of emancipation by awarding the death sentence.

c. The Liberalization Cases – a set of Supreme Court judgements (notably Devan’s Breweries, Ashoka Smokeless and the BALCO decisions) that represent the narrative of the Supreme Court judges about how they understand capitalism not to be an anti-thesis to human rights, but rather endorses the idea that conditions of capitalism will better human rights guarantees.

d. The Squatter Cases – a set of Supreme Court judgements (notably the Almitra Patel, Dhar, Okhla Factory Owners and Hemraj decisions) that unscrupulously deny the rights against arbitrary eviction and demolition and the right to housing of squatters in Delhi.

e. The Ashoka Thakur Case – the 2007 Supreme Court judgement that uses the liberal logic of ‘meritocracy’ to compromise on the right to affirmative action for backward castes.

f. The Naz Foundation Case – The Delhi High Court judgements shifts the debate on sexuality and equality from ‘popular morality’ to ‘constitutional morality’. What emancipatory potential does this spectacular representation of justice hold?

(2) Reading how the representation of private compassion is taking over state accountability.

There has been an insistent move by big players in the market to respond compassionately to what they consider are their ‘social responsibility’ as corporates. They work through the logic of ‘state withdrawal’ almost asking the government to limit itself from performing certain tasks that amount to guaranteeing fundamental socio-economic rights. Interestingly the State also begins to formulate its policies accordingly. This section will study the hugely successful ‘Teach India’ programme initiated by The Times of India to understand how it uses compassion as a spectacle to dilute state accountability to guarantee the right to education. The present HRD Ministry’s plans to introduce the voucher system to reform primary education poses a grave threat to whatever little the Right to Education movement and the Sarva Shikshya Abhiyan has achieved.

(3) The curious case of the ban on Hans Dembowski’s book on PILs by the Calcutta High Court on grounds of contempt of court. 

The third and final part of this paper will look at how an attempt at exposing the chinks in the armour of the so-called activist judiciary in India – even by scholarly means – attracts severe censure. This is the case of German scholar Hans Dembowski’s book called ‘Taking the State to Court: Public Interest Litigation and the Public Sphere in Metropolitan India’ critiquing the Calcutta High Court’s ‘conservative’ decisions against slum dwellers and the environment. After the book was published by Oxford University Press it was banned by the Court and contempt of court proceedings were initiated against Dembowski. This analysis will attempt to unpack what in the book was so blasphemous that made the court react in this fashion, and what does this say about judicial activism in contemporary India.

The moot question that the three sections of the paper discussed above plans to probe is: How does liberalism discipline memories of justice? Using instances from contemporary engagements with justice-seeking processes in India, this paper argues that disciplining occurs not through erasure, but through spectacles. One such spectacle is the vocabulary and politics of Rights. Articulation and recognition of Rights as emancipation – in judgements, legislations, the Constitution or in public consciousness – are endowed with the quality of spectacles to achieve the objective of making them ostensibly sustainable as precedents and parameters for future engagement. Spectacles work like surplus and thus only the spectacular attains the quality of being sustainable. The value of sustainability is achieved because spectacles follow the logic of liberal populism.

This equation is shaped by a political economy that promotes justice as a consumptive product being made available in a market where the cost of it is measured in the language in which you ask for it, and the ways in which you publicly and privately ‘perform’ the rites and rituals of disciplined citizenship. This is what Foucault has called ‘the conduct of conduct’, or in other words ‘governmentality’ where rights in the form of laws is deployed by the state not as an arm of a sovereign power, but as a ‘tactic’ to induce the quality of ‘privatized governance’ among populations. Every governmental articulation of rights can then become a spectacle for masking the ‘tactic’ that is used to customize the ideal rights-bearing subject who will qualify for emancipation in the spheres of the family, polity and market. 

