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Alien and the Nation in South Asia

Migration, particularly trans-border migration, of refugees and unwanted migrants has become a critical issue for countries of South Asia, as it involves more and more themes of nations and nationalism, particularly post-colonial nationhood in a region marked by massive population flows. For long a subject of economic thinking, sometimes of anthropologists in search of "special categories" politically the issue was at best an embarrassment to be managed with silence. Even when the implications of this flow became clear for issues like border, territoriality, ethnicity, minority protection, diaspora, racism, and globalisation, the subject was not linked to nation, nation' formation and nationalism. It was not adequately understood that the nation is a continuously redefined configuration, not the least through self-defining its "core" incessantly buffeted by forces of population flow, flexibilisation of borders, the redefining of the political region, in short by the forces of that janus faced phenomenon called globalisation.

Etienne Balibar in a series of essays published few years ago (Race, Nation, Class ​Ambiguous Identities, 1991) has shown how the category of "immigration" has given rise to a new type of racism, a racism which does not depend on "biological distinctions", but on cultural differentials and thus becomes a theory of racism without races.. And in an illuminating analysis he has argued that while no nation, that is no national state, has an ethnic basis, nationalism has always been a product of fictive ethnicity. Immigration and the category of immigrants have become the occasion today for the nation to constitute its fictive ethnicity. A rigorous analysis of the immigration problem in South Asia will show how the flow of unwanted migrants and refugees results in the marginalisation of the nation -- the nation they leave, the nation they enter.

We have to only remember that hitherto we had taken a narrow view of the expected gains in the calculus of migration, and have neglected the role of the wide range of institutions in the process of transborder flow particularly of forced migrants whether recognised as refugees or not. Behind this narrowness lies our own neglect of the reality of a fractured nationhood, its faultiness, the historical continuities and discontinuities, the dynamics of a territorially contained entity coexisting with a world of flows, in short a neglect of politics. Basing themselves on such transactional relationship, both nation and citizenship become utilitarian categories. Aliens too demand citizenship -- to transact, not to participate. Citizenship becomes the passport to security. More they do so, more it ironically exacerbates the feeling of national insecurity. The nation has to wade the uncertain waters of citizenship and alien ness, and ends up as an ambiguous entity. And what of the nation that allows its citizens to become aliens in a alien land? This is above all a "nice exit" policy. Devoid of any moral claim to participation of its citizens, and knowing that to the citizens the nation is marginal to the extent to which it fails in its obligation as part of the transactional relation with the former, the nation cannot but allow members to opt out.

In this issue we carry a series of entries in form of essays, brief notes, reports, descriptions of legal precedents on the international legal regime of refugee protection. This theme will be continued in the next issue also. From our readers we have started receiving contributions in form of articles, reports and letters. While thankfully acknowledging them, Refugee Watch renews its appeal for more contributions and support.

Once A Citizen, Now A Stranger: A Report from Bosnia

A Yugoslav multilateral partition was not a once ​for-all event. The process still continues, where several opposing, more or less retrograde or defensive nationalisms, have caused several successive wars. Serbia, Croatia, and Bosnia-Herzegovina, three of the states that have come out of three former Yugoslav federal republics, have become what one may call ethnocracies in power. Apart from those three, the former republics Slovenia and Macedonia have also emerged as new states. Serbia and Montenegro have come to form what is most improperly called "Yugoslavia", while Serbia cancelled in 1989 the autonomy of its two previously autonomous regions, Voivodina and Kosovo. The process of political dismantlement and degradation had led to the first multi​party election after 45 years of socialism in 1990, which brought ethnocracies to power in Serbia and Croatia. Politically, the former Yugoslavia (a one party-state) had been highly decentralized, and the centres of (party) power were already divided 'between the republics. The economic collapse caused everyone to want to take money from the central bank, but no republic wanted to pay their due to the Centre. The first conflicts (directed to Slovenia, through boycotting its goods in Serbia; OJ to Kosovo) thus had an economic aspect (and, to some extent, though not exclusively, also economic reasons), besides the structural-political, as well as the general aspect of the collapse of the socialist bloc.

The beginning of the end was the contained conflict in an about the province of Kosovo in 1989, at the time of a new wave of repression against the local Albanian population (roughly, Albanians are 90%, Serbs and others 10%). Tension was very high. The Albanians organized themselves for a long-lasting peaceful resistance, and were very successful in this. They organized a movement of non-violent civil disobedience and self-sustaining, within which they organized their parallel social life in complete (imposed) apartheid. In 1988, a Kosovo Liberation Army has nevertheless emerged, not yet well organised, and has divided the population on the basis of two main options: non-violent resistance, or an armed rebellion against the Serbian ​repression. - Whatever be the outcome of the present bloody conflict, the "low intensity war" has, since spring and summer of 1998, killed many, and left some 2,50,000 people homeless. People fled to the mountains within the Kosovo region, as their villages were destroyed by bomb

As for the other unfortunate neighbour, Bosnia ​Herzegovina, it had entered war in April-May 1992, through a long lasting Serbian aggression, completed later by Croat aggression (both Serbia and Croatia wanting parts of Bosnia, and the first managing to get a bigger part of the cake). War in Bosnia-Herzegovina lasted some 4 years, and peace is very fragile now. That war displaced some 2.5 million people, within and outside Bosnia-Herzegovina itself (mainly to the neighbouring countries, to Germany, and elsewhere). Bosnia suffered immensely. Besides the shelling of cities (Sarajevo, by the Serbs; Mostar by Serbs and Croats, but mainly by Croats, etc), there had been concentration and extermination camps, women had been massively raped, the country was divided by the Dayton agreements into three inter-dependent ethnocracies -- Serbs (Orthodox), Croats (Catholic), and Boshnians (Muslim).

But, the Bosnian war was not the first in the series. The series started through a short ten-day Yugoslav (not yet exclusively Serbian, at the time) aggression on Slovenia in 1991. That aggression did not produce refugees, because the Yugoslav army retrieved from Slovenia in the Northwest of the country, concentrating on, and waging war in Croatia thereafter. The war in Croatia had been very bloody, and many refugees fled to the neighbouring or far-away countries. Large numbers of refugees were prevented from entering Western Europe with the closing of the West-European borders. Still, out ()f desperation, many managed to flee; and have asked political asylum in foreign countries.. The war in Croatia had started through a rebellion of a part of the Serbian population of Croatia. As a result of this, Croatia drove (to Serbia), by the end of the war, some 5,00,000 people. Nobody can tell the exact number of refugees on all sides due to the Yugoslav wars, they could be around 45,00,000 or more​ (out of a population of 22 million in former Yugoslavia). The luckiest few got away and got some social help in a foreign country. But most of them are internally displaced people who had been "ethnically cleansed", living for many years now in very precarious and forever in "temporary" conditions. It is an endless chain of pain; they cannot go home, because (at best) someone else has been chased away from his/her home and, therefore, having nowhere to 90 is In their house. Many of these people have been displaced more than once. Everyone knows that there is no quick solution, and that there may be, unfortunately, other wars ahead in the Balkans. Partial solutions are no solutions.

By Rada Ivekovic

Population Displacement in India A Critical Review

Although forced migration in India is usually divided into two broad types - internal and external, depending on the territorial expanse within which it occurs, we propose to concentrate more on the first type for reasons not beyond our comprehension.

First, while the problem of immigration from across the international borders has been a topic of frequent discussion and responsible for sparking off many a nativist outburst in different parts of India, the issue of internal displacement - though assumes alarming proportions especially in recent years, has hardly received any attention worth its name in popular circles. There is no denying the fact that the issue of internal displacement is yet to acquire the kind of legal standing - whether national or international, that is usually accorded to the external one - particularly of the refugees. Secondly, whereas India's role as a refugee - receiving country has been widely acclaimed both within the country as well as abroad, her role in generating refugees has been of marginal significance compared to that of some of her next-door neighbours. This, however, does not leave any room for complacence, and the pressures on the state to adopt certain pre-emptive and corrective measures are now formidable. There is indeed, reason to believe that the state's attitude towards the immigrants has also been considerably hardened in very recent years. Thirdly, it is difficult - if not impossible in some cases, to make a watertight distinction between these two types for much of what we call, internal displacement is externally induced and has international spillovers at least in the neighbouring region. Thus, the 'foreigners' of 'Bangladeshi' origin who got themselves haphazardly settled in such public places as reserve forests, railway tracks, coalfields etc. in Assam were subjected to another round of displacement as soon as the government decided to clear these arBas and restore them as public facilities. Contrariwise, many of the Nepalese people living in various parts of north-eastern India for generations together were suddenly sought to be branded as 'foreigners' and made subject to inhuman torture and harassment and then death in some cases - thanks to the spate of severe anti-foreigners' upsurge during the last decade with the effect that a good many of them were compelled to leave their ancestral homes and make their way to Nepal via the district of Darjeeling, West Bengal. The point is that the issue of external migration cannot be properly understood independently of its internal dimension.

External Immigrants

Immigrants from across the international borders may broadly be classified into three categories: we may, first of all, refer to those who are forced to come to India as a result of some sudden changes (like, natural catastrophes, civil wars etc.) that take place in their respective home countries. They usually come in numbers. Since their migration is too evident to be brushed aside, it is possible on India's part to keep a tab on them and closely monitor their activities and movements. The waves of immigration that followed the outbreak of civil war in erstwhile East Pakistan back in 1971 may serve as a case in point. They were not only forced to leave their homes but left virtually with no viable alternative means of livelihood in the country of destination. They had to depend entirely on the support extended to them by the host country as well as the international refugee protection regimes and were granted the refugee status. The second category consists of those who come to India over an extraordinarily prolonged span of time - almost incessantly but obviously in trickles. They know very well that their life is no longer safe in their home countries and wait for the next opportunity for locating themselves. This variety of external immigration takes place within a fairly well established social network that endows the immigrants with an amount of what in contemporary social theory is called, 'social capital'. It is the social capital that enables them to adjust themselves to the new environment and effectively negotiate such problems as acute mental strain, social disorganization and economic dislocation with greater ease by way of associating them with the people of their ilk - long settled in an alien environment and hence, obviously possessing greater amount of competence in dealing with them. In between them, we may conceive of a category, which includes those immigrants who come to India in order to explore the opportunity of being settled in other parts of the world. They look upon India - not as a place of final destination but as a point of transit. Their stay is of temporary nature.

A Typology of Internal Displacement

The phenomenon of internal displacement represents a case where the place of displacement and that of re-location are situated within the same country and in some cases, within the same region. It may be helpful for our purpose to classify this phenomenon into five broad categories:

1. Development-related Displacement More often than not, installation and commissioning of development projects lead to a direct displacement of people inhabiting the very sites for several generations. A conservative estimate made by the Tata Institute of Social Sciences keeps the figure at 2,13,00,000 in India between 1951 and 1991 as a result of installation and commissioning of such projects as dams, industries, wildlife and others of whom only 53,70,000 could be rehabilitated. This report does not draw our attention to the quality of rehabilitation. Moreover, the functioning of these projects requires consumption of natural and environmental resources at a level that it invariably cut into their traditional means of wherewithal and sustenance. Their tragedy is compounded by the fact that they cannot be accommodated into these newly installed projects.

2. Ethnicity-related Displacement On the one hand, we know of such cases in which an ethnic community lays its exclusive claim to what it defines as its 'homeland' or the ground that it is 'native' to the land and by the same token stages a campaign for deporting those who according to it, are outsiders and, therefore, have no right to settle there. Both the Shiv Sena movement in Maharashtra during the 1960s and the Assam movement at the turn of the 1970s illustrate the point. On the other hand, and very unlike these cases, we may refer to a second type in which displacement does not take place in such planned and organized manner and besides, the probability of return on the part of the displaced to their places of origin is very high.
3. Border-related Displacement Sometimes, the disputes over borders between two (or more) states within the Indian Union are so pronounced that they often turn into major border skirmishes and the bordering villages are immediately evacuated at the instance of the contending states. At the same time, conflicts over the border between two nation-states (like India and Pakistan) - at times metamorphosed into full-scale wars, have been responsible for major population displacements in such sectors as Poonch, Rajouri etc. in the West.
4. Externally induced Displacement As the external immigrants pour in, they put pressures on land, cause unemployment, create environmental hazards and foment inter-ethnic tensions by way of disturbing the existing demographic balance and thereby posing a grave threat to the language and culture of the native people. As a consequence, they fall prey to the explosive nativist outbursts and become soft target of torture, repression, deportation and even death.
5. The Potentially Displaced PersonsIt is necessary to make for a separate category of the potentially displaced persons in order to refer to those who are invalid or infirm, or people suffering from terminal illnesses, orphaned children or widows who are too weak to migrate from one place to another and a significant segment of people who are left behind for they are too poor to meet the minimum costs of migration. They are displaced at homes and are forced to continue to live in their places of origin even when it is not safe for them to do so.

Emerging Trends

The fact that some communities are perpetually vulnerable to displacement than some others speaks of a deep - yet undeclared divide within the Indian society between the so-called 'nationalist mainstream' and its outside. Thus, it is no surprise that 40 percent of the. IDPs consist of the tribals who constitute only 7.6 percent of the total Indian population. Moreover, their displacement seems to take place in a series in the sense that very unlike the European case, there appears to be no final destination for them in India. While many sedentary communities are forced to lead nomadic lives, official circles show an eagerness to classify them as 'nomadic' in their papers and dossiers.

Ethnicity-related displacement in such bordering regions as Jammu and Kashmir and the north-east has led to the creation of a number of small, ethnically homogeneous islands with little or virtually no social and cultural interaction among them. It has brought in what may be called, a new enclosure syndrome. Most of the surveys conducted on the internally displaced persons in India conclude that the phenomenon has been coupled with a considerable depletion of social capital. Thus, a study on the Sardar Sarovar oustees points out that people from the same village have been rehabilitated in two altogether different states and this implies a complete breakdown of the social network. Established political parties and interest groups seldom promote their interests for fear of hurting the sentiments of the 'nationalist mainstream'. Similarly, it has also been noticed that internal displacement has always been coupled with growing landlessness. The government's inability to provide them compensation in the form of land and the extremely meagre cash that they receive as compensation are the primary factors, which explain their growing landlessness. Unless coordinated efforts are made, contemporary India is surely moving towards an inevitable human disaster.

By Samir Das and Sabyasachi Basu Ray Chaudhury

Revised Model National Law on Refugees

1. Purpose of the Act
The purpose of this Act is to establish a procedure for granting of refugee status to asylum seekers, to guarantee them fair treatment, and to establish the requisite machinery therefore. For the purposes of this Act the grant of refugee status shall be considered a peaceful and humanitarian act, shall not be regarded as an unfriendly act and does not imply any judgement on the country of origin of the refugee.

2. Terminology

In this Act, unless the context otherwise requires: 

I 'asylum seeker' mean a foreigner who seeks recognition and protection as a refugee.

'refugee' means a 'refugee' defined in Section 4 and includes dependents of persons determined to be refugees.

'country of origin' means the refugee's country of nationality, or if he or she has no nationality, his or her country of former habitual residence. 'Commissioner’ means the 'Commissioner for refugees', an executive officer, referred to in Section 8 of this Act.

'refugee committee' means the 'Committee' established as an appellate tribunal by the Government under Section 8 of this Act.

3. Non-Obstruction Clause

The provisions of this Act shall have effect notwithstanding the provisions of any other law including  the Foreigners Act.

4. Definition of Refugee


A refugee is:

a. any person who is outside his or her country of origin, and who is unable or unwilling to return to, and is unable or unwilling to avail himself or herself of the protection of that country because of the well-founded fear of persecution on account of race, religion, sex, nationality, ethnic identity, membership of a particular social group or political opinion, or,

b. any person who owing to external aggression, occupation, foreign domination, serious violation of human rights or other events seriously disrupting public order in either part or whole of his or her country of origin, is compelled to leave his or her place of habitual residence in order to seek refuge in another place- outside his or her country of origin.

5. Persons who shall be excluded from refugee status

A person shall be excluded from refugee status for the purpose of this Act if:

a. he or she has committed a crime against peace, a war crime or a crime against humanity, as defined in the international instruments drawn up to make provision in respect of such crimes;

b. he or she has committed a serious non-political crime outside the country of asylum prior to his or her admission into this country as a refugee.

6. Principle of Non-Refoulement

a. no refugee or asylum seeker shall be expelled or returned in any manner whatsoever to a place where there are reasons to believe his or her life or freedom would be threatened on account of any of the reasons set out in sub-sections (a) or (b) of Section

b. the benefit of the present provision may not, however, be claimed by a refugee or asylum seeker where there are reasonable grounds for regarding him or her as a danger to the security of the country or who has been convicted by a judgement of a crime against peace, war crimes or crimes against humanity and constitutes a danger to the community.

7. Application

a. where an asylum seeker requests to be recognised as a refugee either at the point of entry or subsequently, the country concerned shall act in accordance with the principle laid down in Section 6 and refer the case to the Commissioner of Refugees for disposal.

b. where an application is made by an asylum seeker for determination of his or her status as a refugee, pending determination of such status, no restrictions shall be imposed on the asylum seeker save and except those that are necessary in the interests of sovereignty and integrity of the State or public order.

8. Constitution of the Authorities

In order to implement the provisions of this Act the Government shall appoint:

a. Commissioners for Refugees; and

b. A Refugee Committee as the appellate authority.

9. A Commissioner for Refugees shall be of a rank not less than that of an Administrative Headof a District.

10. a. The Refugee Committee shall be the appellate authority and receive and consider applications for refugee status suo mota, or those made by the asylum seekers in appeal against the decision of the Commissioner.

b. the Refugee Committee shall consist of the following three members:

i. a sitting or retired High Court or Appeal Court Judge designated by the Government in consultation with the Chief Justice of the Supreme Court as Chairperson; 

ii. two independent members, preferably gender balanced conversant with refugee matters.

11. Finality of Order

Every order of the Refugee Committee shall be final.

12. Determination of Refugee Status

a. As asylum seeker who wishes to claim refugee status under the terms of this Act shall be heard by a Commissioner for Refugees before the determination of his or her status;

b. During the Refugee determination process, the asylum seeker shall be given necessary facilities including the services of a competent interpreter where required, and a reasonable opportunity to present evidence in support of his or her case;

c. The asylum seeker, if he or she wishes, shall be given an opportunity, of which he or she could be duly informed, to contact a representative of UNHCR;

d. The Asylum seeker, if he or she wishes, shall be entitled to be assisted in the determination of the status by a person of his or her choice including a legal practitioner.

e. Where an application by the asylum seeker is rejected, the Commissioner for Refugees shall give reasons for the order in writing and furnish a copy of it to the asylum seeker.

f. If the asylum seeker is not recognised as a refugee, he or she could be given a reasonable time to appeal to the Refugee Committee as the appellate authority for reconsideration of decision. If the asylum seeker is recognised as a refugee, he or she shall informed accordingly and issued with documentation certifying his or her refugee status.

13. Persons who shall cease to be Refugees

A person shall cease to be a refugee for the purpose of this Act if:

a. he or she voluntarily re-avails himself or herself of the protection of the country of his or her origin; 

b. or he or she has become a citizen of the country of asylum; or

c. he or she has acquired the nationality of some other; country and enjoys the protection of that country, 'or 

d. he or she has voluntarily re-established himself or herself in the country which he or she left or outside which he or she remained owing to fear of persecution; or,

e. he or she can no longer, because the circumstances in connection with which he or she was recognised as a refugee, have ceased to exist, continue to refuse to avail himself or herself of the protection of the country of his or her nationality.

14. Rights and Duties of Refugees

a. Every refugee so long as he or she remains within this country, shall have right to:

i. fair and due treatment, without discrimination on grounds of race, religion, sex, nationality, ethnic identity, membership of a particular social group or political opinion.

ii. receive the same treatment as is' generally accorded to aliens under the Constitution or any other laws and privileges as may be granted by the Central or State Governments.

iii. receive sympathetic consideration by the country of asylum with a view to ensuring basic human 'entitlements.

iv. be given special consideration to their protection and material well-being in the case of refugee women and children.

v. choose his or her place of residence and move freely within the territory of the country of asylum, subject to any regulations applicable to aliens generally in the same circumstances.

vi. be issued identity documents.

vii. be issued travel documents for the purpose of travel outside and back to the territory of the country of asylum unless compelling reasons of national security or public order otherwise require;

viii. be given the right of access to education, health and other related services

b. Every refugee shall be bound by the laws and regulations of the country of asylum.

15. Situations of Mass Influx

a. The Government may, in appropriate cases where there is large-scale influx of asylum seekers, issue an order permitting them to reside in the country without requiring their individual status to be determined under Section 12 of this Act, until such time as the reasons for departure from the country of origin have ceased to exist, or the government decides that their status should be determined on an individual basis under this Act;

b. In the case of asylum seekers who have been permitted to reside in the country under this section may be subject to reasonable restrictions with respect to their location and movement, but will otherwise be granted normally the same rights as refugees under this Act.

16. Refugees Unlawfully in the Country of Refuge The Government shall not impose penalties, on account of their illegal entry, or presence, on refugees who, coming directly from a place where their life or freedom was threatened in the sense of Section 4, enter or are present in the country of asylum without authorisation, provided they present themselves without delay to the authorities and show good cause for their illegal entry or presence.

17. Voluntary Repatriation

a. The repatriation of refugees shall take place at their free volition expressed in writing or other appropriate means, which must be clearly expressed. The voluntary and individual character of repatriation of refugees and the need for it to be carried out under conditions of safety to the country of origin shall be respected;

b. The states should frame guidelines to ensure safe return of the refugees to their countries of origin.

18. Rules and regulations

The Government may frame rules and regulations, from time to time, to give effect to the provisions of this Act.

Notes

1. Article 4 dealing with definition is based on Article 1 (A) (2) of the 1951 Convention on Refugees, which has universal approval for the refugee definition. However, taking note of the fact today's conflicts are linked to inter ethnic violence also, ethnic identity is added in the definition as given in the 1951 Convention on Refugees. It is also understood that membership of a particular social group includes gender based persecution.

2. Article 4 is based also on a broader definition incorporated in Article 1 (2) of the 1969 OAU Convention. Remembering that promotion of human rights throughout the world is one of the purposes of the United Nations, and realising that in practice there are massive violations of human rights in many parts of the world, and also finding that the Cartagena Declaration on Refugees in 1984 incorporates massive violation of the human rights as a ground for treating asylum seekers as refugees, the same is incorporated in this part of the definition.

3. Article 5 (b) does not mean that persons having committed political crimes are automatically to be considered as refugees. On the contrary, when there are serious reasons to believe that the asylum-seeker has committed a politically motivated crime to endanger the right to life or physical integrity of another person, this asylum-seeker would normally not be recognised as a refugee, unless the punishment for such crime is expected to be discriminatory or disproportionate.

4. Article 12 is based on UNHCR ExCom Conclusion No.8 (XXVII) - 1977 on 'Determination of Refugee Status'.
5. Article 17 is derived from UNHCR ExCom Conclusion 40 (XXXV)-1985 on 'Voluntary Repatriation', at para (b).

[The Model National Law on Refugees was discussed in the Kathmandu Consultation organized by SAFHR on November 21-22, 1996. The Report of this Consultation was carried in the REFUGEE WA TCH, No. 1. It was subsequently revised in the New Delhi Consultation in 1998. We are pleased to bring to readers' notice the revised draft of the Model Law and also a report on the Delhi discussions. - Ed.]

The International Refugee Law Regime and Recent Changes

Introduction

From the perspective of those who control states, "people" are an obvious and indispensable base of power. The establishment and maintenance of a territorial community requires people sufficient in number, skills and loyalty to secure the maintenance of a state. Claims are made by contending state elites about this "power resource" -- for instance, claims to characterize people and thereby to include or exclude them from the rights and duties of membership or claims to control people within their territory. Side by side there has been a counter flow of authoritative decisions in international law prescribing norms regulating the acquisition, exercise and termination of control over people by state elites; these decisions and policies designed for the protection of peoples have eroded to some extent traditional concepts of state sovereignty. These norms may relate to the law of nationality, to human rights and to the protection of refugees. Existing refugee protection laws attempt to balance these two competing values -- the individual's right to seek and enjoy asylum and the claims of states to exercise their sovereignty in determining access to their territory. Two examples may be given of attempts to arrive at such a balance.

1. The Convention relating to the status of refugees, 1951 recognises the obligations of contracting states to grant protection and sets standards for treatment of refugees in the asylum states and the principle of non​-refoulement according to which persons may not be returned against their will to a territory where they may be exposed to persecution.

But Article 9 of the Convention also recognises that states in time of war or other grave or exceptional circumstances can take provisional measures essential to national security pending determination of refugee status and the necessity for continuance of such measures.

2. Article 14 of the Universal Declaration of Human Rights, 1948, recognises the individual's right to seek and enjoy asylum, but Article 1 of the Convention on Territorial Asylum, 1945, says, "every state has the right in exercise of its sovereignty, to admit into its territory such persons as it deems advisable without giving rise to complaint by any other state."

The Traditional International legal regime

The Convention relating to the status of Refugees, 1951, was adopted by the UN Conference on the Status of Refugees and Stateless Persons at Geneva, 1951 and entered into force in 1954. A Protocol was added to it in 1967.Today, 134 states are parties to the 1951 Refugee Convention and lor its Protocol.lt sought to secure international cooperation for ensuring that refugees enjoy the widest possible exercise of basic rights and freedoms without discrimination and to prevent the problem of refugees from becoming a cause of tension between the states.

Definition of a "refugee"

Article 1 defines refugees as those who:

i) owing to a well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion is outside the country of his nationality and is unable or unwilling to avail himself of the protection of that country, or,

ii) who not having a nationality and being outside the country of his former habitual residence as a result of such events, is unable or unwilling to return to it.

Article 2 speaks of reciprocal refugee and state obligations. The refugee and the country in which he finds himself have reciprocal obligations to each other. Every refugee has to conform to the laws and regulations for maintenance of public order of that country.

The Convention provides for legal guarantees to the refugees:

(1) The contracting states cannot discriminate among refugees on the basis of race, religion or country of origin. The states have to grant to refugees within their territories treatment as favourable as that accorded to their nationals with respect to freedom to practice their religion.

(2) In matters of access to courts, refugees are to enjoy the same treatment as a national of that state.

(3) The refugees have to be accorded rights of movement, for acquisition of movable or immovable property and other rights relating to property, to engage in wage earning employment, or agriculture, industry or commerce.

(4) Articles 20-24 describe the standards on the basis of which guarantees are given to refugees regarding rationing, housing, public education, public relief and social security and rights under labour legislation.

States' guarantees to promote assimilation and naturalization of refugees are mentioned in Article 34. The contracting states have to facilitate as far as possible the assimilation and naturalization of refugees.

The principle of non-expulsion

Contracting states cannot expel a refugee lawfully residing in their territory save on grounds of national security or public order. The evaluation of such a situation must be only in pursuance of a decision reached in accordance with due process of law.

Due process guarantees include the right to submit exonerating evidence, the right to be represented before a competent authority and the right to appeal. (Article 32) The Convention also recognises the principle of non refoulement according to which no contracting state shall expel or return a refugee to the frontiers of territories where his life or freedom would be threatened on account of his race, religion, nationality, membership of a particular social group or political opinion. (Article 33 (1)) But the Convention recognises exceptions to this principle. It will not apply if a refugee is regarded as a danger to the security of the country in which he is, or who has been convicted of a serious crime or constitutes a danger to the community of that country (Article 33(2)). Even if a refugee coming directly from a territory where his life or freedom is threatened enters or is present in a state illegally, that is, without the proper authorization, contracting states cannot impose penalties on account of their illegal entry or presence. But they have to present themselves without delay to the authorities and show good cause for their illegal entry or presence.

Cessation clauses

The Convention also contains cessation clauses (Article 1, C). The rationale is that refugee status should not be granted for a day longer than is absolutely necessary and should come to an end, if in accordance with the terms of the Convention or statute, a person had the status of de facto citizenship, that is, if he really had the rights and obligations of a citizen of a given country. These clauses are distinct from exclusion clauses (Article 1 F), which address situations in which the refugee does not deserve the benefits of international refugee protection.

The cessation clauses can be divided into two groups - the first comprises the clauses which relate to a change in personal circumstances of the refugee, brought about by the refugee's own act and which results in the acquisition of national protection so that international protection is no longer necessary. The second set comprises clauses, which relate to a change in the objective circumstances in connection with which the refugee has been recognised so that international protection is no longer required.

Institutional Governance of the Convention through the UNHCR

Historically, the refugee issue was handled by states as a matter of sovereign privilege. The inadequacy of this arrangement became evident in the aftermath of the First World War when the breakup of empires and the onset of the Russian Revolution unleashed very large-scale refugee flows in Europe. The problem coincided with the birth of the League of Nations and the notion of an international community based on international cooperation and solidarity. It became clear to member states that large-scale refugee problems could be resolved best through international cooperation. Thus, one of the first achievements of the League of Nations was to establish the High Commissioner for Refugees. When the United Nations came into being in the aftermath of the Second World War, once again the refugee issue was a predominant concern in Europe. Not surprisingly, one of the earliest achievements of the international community was to initiate what has become today an elaborate and well-developed international regime on refugees. The Convention under Article 35 is institutionally governed by the UNHCR (United Nations High Commissioner for Refugees) in cooperation with the contracting states. The core functions assigned to the UNHCR by its 1950 statute involves "providing international protection" and "seeking permanent solutions to the problem of refugees" by assisting governments to either facilitate the voluntary repatriation of such refugees or their assimilation within new national communities.

Under the statute, the UNHCR protection is granted only in cases of individual persecution owing to race, religion, nationality or political opinion. Its mandate was initially limited to the people outside their country of origin and excluded providing material assistance to refugees, which was considered the responsibility of the governments granting asylum. The UNHCR's functions include:

(1) encourage governments to subscribe to international and regional conventions and arrangements concerning refugees,

(2) promote the grant of asylum to refugees to ensure that they are admitted to safety and protected against forcible return,

(3) secure due process of law in examining refugee applications and to secure that refugees are treated in accordance with recognised international standards and receive appropriate legal status,

(4) secure durable solutions for refugees either through voluntary repatriation or through the eventual acquisition of the nationality of their country of residence.

In the early years of its creation, the UNHCR's work was largely limited to helping the Western countries to develop refugee laws and procedures to cope with about one million refugees in Europe at a time. With the decolonization process, the UNHCR's mandate was expanded by the UN General Assembly to cover mass scale cross border outflows in Africa, Asia and Central America. Today, the UNHCR is present in over 110 countries, assisting 23 million refugees and other persons in refugee-like situations, spending over US $1.3 billion raised through voluntary contributions from governments. The UNHCR provides an arrangement or on the spot, on-going inspection of the implementation of the Convention. But the UNHCR can only rely on persuasion and diplomatic pressure to prevent or correct violations.

Changes in the existing international refugee law regime

The scope of the 1951 Convention was originally confined to people who had become refugees as a result of events that took place before January 1, 1951 and signatory states were given the option of limiting its geographical application to Europe. As it became clear that refugee movements were not phenomena confined to World War II, and as new refugee groups emerged, it became increasingly necessary to adapt the Convention to make it applicable to new refugee situations. In 1967, a Protocol was introduced which abolished the 1951 deadline.

The UNHCR's functions have also changed:

(a) While the statute of the UNHCR emphasizes protection to cases of individual persecution, the work of the Office now extends to providing protection and assistance to groups of persons facing a combination of persecution, conflict and widespread human rights violations. The UNHCR now bases its interventions on a general assessment of conditions in the refugee producing country rather than as examination of each person's individual claim to refugee status.

(b) The UNHCR has also, as part of its duty to ensure that voluntary repatriation schemes are sustainable, become involved in assisting and protecting returning refugees in their home countries. Besides, in response to the General Assembly and the UN Secretary General's requirements, it has to protect or assist particular groups of "Internally displaced" people who have not crossed an international border. The refugee issue is being increasingly viewed in the context of the protection of human rights. By definition, refugees are victims of human rights violations. Therefore, apart from viewing the refugees as a distinct category under the international legal regime viewing the refugee problem in the context of human rights is clearly relevant. In the international system of human rights protection, the grant of asylum by a state to persons entitled to invoke Article 14 of the Universal Declaration of Human Rights cannot be regarded as an unfriendly act by another state. The 1993 Vienna World Conference on Human Rights led to the Vienna Declaration, which reaffirmed the right of everyone to seek and enjoy asylum, as well as the right to return to one's own country. The Vienna Declaration also identified "the responsibilities of states, particularly as they related to the countries of origin," and the importance of addressing the "root causes" of forced displacements.

In its own programmes and policies, the UNHCR has incorporated a number of human rights principles. lts protection activities in countries of asylum and countries of origin include working with states in the areas of legal rehabilitation, institution building, law reform, enforcement of the rule of law and providing humanitarian assistance to internally displaced persons. Increased cooperation with international and regional human rights mechanisms are also new areas of involvement for the UNHCR.

As part of the development of human rights principles through the UN Conventions, a number of international treaty bodies, or Committees, have been established to investigate violations, enforce standards and assist states in implementing their treaty obligations. In recent years, some of these Committees such as the Human Rights Committee, the Committee on the Rights of the Child, and the Committee Against Torture, have regularly raised issues about the treatment of refugees by state parties to the respective conventions. In general, the UN human rights machinery has paid great attention to the plight of refugees. This raises awareness of refugee protection issues through promoting legal standards for refugees and internally displaced persons. Human rights platform and the UNHCR have played a key role in educating members of the international and domestic human rights communities on the linkages between safeguarding human rights and refugee protection.

Regional initiatives

There is an increasing regionalization of the earlier universalist approach to building a framework for refugee protection. Cultural virtues/traits have become determinants for structuring the world order. Particular regions have sought to adapt existing norms to the specificities of the problem in those regions, seeking to address the social, economic and political conditions there.

The European legal framework of refugee protection

Under the umbrella of the Council of Europe, states have concluded a wide range of treaties and arrangements enhancing the rights and protection of those who cross-frontiers. For example, there is the 1955 European Convention on Establishment, the European Agreement on the Movement of Persons, and the 1961 European Social Charter. Recommendation 1236 of 1994 lays stress on collective European cooperation in approaching the refugee issue. "The right of asylum is a pan European problem that requires a pan European solution."

To secure greater regional cooperation, the Committee of Ministers in June 1994 adopted Recommendation No. R (94) 5 which reiterated earlier Parliamentary Assembly recommendations that of: there be an agreement on the harmonization of policies and practices relating to refugees between the member states, a European "code of information" to deal with rights and obligations of refugees and asylum granting states and to explain the conditions for defining asylum seekers to sufficient accommodation and acceptable humanitarian treatment to arriving refugees, especially at airports and the UNHCR and voluntary organizations in airport reception structures further cooperation of states in treating asylum request in 1976, the Parliamentary Assembly of the Council of Europe called for improvements in the residence and other rights of de facto refugees who apart fr.9m political, racial or religious persecution may also face discrimination in the enjoyment of human rights due to serious disturbance of public order.

The Declaration on Territorial Asylum adopted by the Council of Europe Committee of Ministers (1977) reaffirmed the right to grant asylum to those who deserved it for humanitarian reasons. The 1981 Committee of Ministers' Recommendation on the harmonization of national procedures implicitly recognized that asylum applications may be based on criteria other than those set out in the 1951 Convention. The Parliamentary Assembly also proposed that an European Convention be considered, including an Advisory body to deal with non Convention refugees in need of protection. The Parliamentary Assembly's those Resolution 1042 (1994) invited member states to refrain from deporting deserters and draft resisters from former Yugoslavia until such time as an amnesty has been declared. Recommendation 1237 (1994) on rejected asylum seekers recognised the practice among Council of Europe member states of allowing rejected asylum seekers to remain on humanitarian grounds and invites states to examine the possibilities for harmonising the conditions of stay in such cases.

The 1984 Cartagena Declaration of the Organization of American States broadened the definition of "refugee" keeping in mind the human rights situation in Latin America through the 1980s. Refugees are to include persons who have left their country "because their lives, safety or freedom have been threatened by generalized violence, foreign aggression, international conflicts, massive violations of human rights and other circumstances which have seriously disturbed public order..."

The 1969 Organization of African Unity Convention with reference to the specific aspects of refugee problems in Africa, broadened the scope of the term "refugee" to include every person who, owing to external aggression, occupation, foreign domination or events seriously disturbing the public order in his country of origin is compelled to leave in order to seek refugee status in another place. The terms "foreign domination and external aggression" reflected the historical and political reality of decolonization in the African continent at the time of its drafting in the late 1960s.

Conclusion

Traditional concepts of international law looks to perspectives of authority summarized in concrete "rules" which are regarded as governing relations between states. Behaviour is "legal" if it can be supported by such rules. The traditional conception assumes that authoritative rules are "given" or easily ascertainable. But the most relevant question today is: how to identify authoritative and controlling rules, who prescribes rules and for whom, with respect to what events or values and by what procedures?

The trend in international legal scholarship is to recognise that prescriptions for rules or projections of policy can be created through a great diversity of processes of communication, which can involve state and intergovernmental organisations, representatives of political parties, pressure groups, private associations and the individual human being with all his/her identifications. The situations of interaction can be both organized or unorganized -- diplomatic, parliamentary, adjudicative or academic. The culminating outcomes of this kind of process will represent a very great range of shared perspectives. Generating a debate among legal academic circles and creating public awareness of refugee issues can be a part of the process of prescribing new rules or seeking to change application of existing norms, for instance, in formulating a framework for rule creation for refugee protection in South Asia.

By Sarbani Sen

Refugee Women: The Forgotten Majority

There is a six-fold increase in the number of refugee’s worldwide since 1970. More than eighty percent of those consist of women and their dependent children and an overwhelming majority of them are from the third world. But the international refugee protection regime is still largely inattentive to the gender dimensions of this problem. Women share the protection problems experienced by all refugees but added to these they have other problems that reflect their gender. Apart from the 1951 UN Convention and its 1967 Protocol, the relevant international declaration for the protection of women refugees include the 1966 Human Rights Covenants; the Convention on the Elimination of All Forms of Discrimination Against Women, the Declaration of the Protection of Women and Children in Emergency and Armed Conflict; the Convention on Consent to Marriage; Minimum Age of Marriage and Registration of Marriages; and the Convention on the Nationality of Married Women.

Sadly enough most of the states are not parties to these instruments. Further, the existent legal framework is also inadequate. For example, these instruments do not make it mandatory for the presence of equal number of women staff among the protection officers deployed along the borders who are responsible for receiving the refugees. This is especially essential because an attack on refugee women crossing the border is a common phenomena. Further, although accepted as an ideal, refugee women are seldom consulted in planning and implementation of assistance services and protection measures. Women refugees have very little voice regarding distribution of basic assistance supplies. Even though in most refugee camps men are fewer in number, the leadership structure is still based on them. Women, who have lost traditional support bases, find their voices submerged both in the refugee protection regime and the rerugee leadership structures because of inadequate legislation and inadequate legal awareness. The lacuna in adequate legal provisions for women refugees has been felt by both researchers and planners. There is a growing concern that women heads of households and single women do not have equal access to assistance supplies as men. Where distribution is completely in the hands of men these women refugees are even more vulnerable. They are sometimes forced to give sexual favours for food. For these reasons women are more vulnerable to malnutrition and their mortality rates in the camps are higher. The report of a symposium held in Oxford between 17- 20 March, 1991, entitled Responding to the Nutrition Crisis Among Refugees: The Need for New Approaches, explores the relation between mortality/morbidity rates, malnutrition and refugees. It found women refugees especially susceptible to malnutrition. Even in health services offered by the international protection regime there is a gender bias. Depression is extremely widespread among women refugees but very little medical attention is given to this problem. RA Pirollo, in a 1983 study entitled Value Systems and Depression Levels of Vietnamese Refugee Women, pointed out that nurses treating refugee women were often unaware of the correlation between cultural transitions and depression. The gender bias of the refugee protection regime is felt most in matters of education. International Rescue Committee's report of 1989 noted that eighty percent of the total Afghan refugees in Pakistan consisted of women and children. Yet only one girls' high school was established in ten years. The situation is not very different in either Thailand or Malawi. To change this gender bias in educational policies' the Commission recommended that more women should be involved in planning and shaping educational policies for refugees.

Another endemic problem for refugee women is the growing incidents of domestic violence. Women are often abused by their husbands, boyfriends and other family members in camps. The battering of refugee women was the focus of a study undertaken by B. Richie who published a manual in 1988, which explains how to deal with such incidents. The report was titled, Understanding family violence within US refugee communities: A training manual. The Expert Group Meeting on Refugee and Displaced Women and Children, held in Vienna between 2 and 6 July 1990 also addressed this problem. Although the group made various recommendations, little of those have been implemented by the international refugee protection regime. The lack of initiative for implementing women only programmes become obvious when one looks at the Women at Risk programme which the Australian Government began in 1989. The scheme covers women who have been identified as being at risk of sexual, psychological or physical abuse. It aims to help resettle sixty cases per year. Despite the fact that overwhelming number of world refugees are women and children, even this paltry number of places has never been filled.

By Paula Banerjee

A Report: Delhi Consultation on Refugees in South Asia
South Asia Forum for Human Rights organised a regional consultation on "Refugees And Forced Migration: Need for National Laws and Regional Co​operation" in Delhi from 5-7 September, 1998 in partnership with The Other Media, New Delhi and with the support of the South Asia regional office of Friedrich-Naumann-Stiftung. About 30 delegates from human rights organisations, legal profession, media and academic institutions from Bangladesh, Bhutan, India, Nepal, Pakistan and Sri Lanka participated. Representatives of diplomatic missions of Bhutan, Pakistan and UNHCR's mission in India attended some of the open sessions as observers.

During the Consultation, at the invitation of The Other Media about 25 representatives of organisations of refugees from Afghanistan, Bhutan, Iran, Myanmar (Burma), Sudan and Sri Lanka met at a separate venue in Delhi. These persons, some of whom have been living in India as refugees for nearly two decades without any formal recognition and often without any material support from the government or the UNHCR, analysed the practices of the Indian government and that of the UNHCR in the light of their experiences. They made several valuable recommendations to the Regional Consultation on the minimum standards required for legal protection of refugees in host countries as well as reforms required in the policy and practices of UNHCR in South Asia.

Experts and activists from Bangladesh, Bhutan, India, Nepal, Pakistan and Sri Lanka presented their analysis of the governmental practices regarding refugees and the role of UNHCR in their respective countries. The delegates to the Consultation also considered the Model National Law on Refugees adopted by the 4th Regional Consultation on Refugees and Migratory Movements in South Asia (Dhaka, November 10-11, 1997) and the recommendation of Regional Seminar on Refugees, Migrants, Internally Displaced and Stateless Persons in South Asia (Kathmandu, November 18-22, 1996).

At the end of the two-day deliberations in working groups and plenary sessions, the New Delhi Consultation made the following recommendations.

On Definition of Refugee in South Asian context

The Consultation recognised the importance of developing an acceptable working definition of refugees if the South Asian states were to be persuaded to enact national laws for the protection of refugees and displaced persons. The Consultation also recognised the need to maintain a distinction between refugees, as those who were forced to seek shelter and protection outside their own homeland and other victims of forced displacement who remained dislocated inside the borders of their home country. In the light of the South Asian experience, the Consultation felt that the definition of refugees incorporated in the UN instruments was no longer relevant as it was based on a rather narrow set of political criteria.

The Consultation was of the view that during the past five decades, the South Asian states had developed a wider definition of refugees or threatened population through their practice of providing shelter to millions of asylum seekers who were forced to cross international borders for political, economic, social and religious reasons. It was felt that the pragmatic approach of the South Asian states which has de facto established a wider set of criteria for refugees or threatened populations and respect for the principle of non-refoulement, should be taken into account while developing a comprehensive definition of refugees and displaced persons in the South Asian context.

The Consultation cautioned that any attempt to develop a definition of a refugee for the purpose of creating legal norms for their protection, also must take into account the historical context of South Asia and the limitations of the governments of the region. In this regard the Consultation noted that policy of "divide and rule" adopted by the British, the former colonial ruler of South Asia, has left a legacy of hatred and mutual suspicion in the region. The narrow "national security" perspective through which all the states of the region view cross border population movements show that the ruling elite and sections of the civil society of South Asian countries are yet to shake off their past prejudices.

The Consultation further noted that all the, South Asian states in their attempts to build strong national identities adopted economic and social policies which have resulted in the suppression of the rights of linguistic, religious and ethnic minorities often exacerbating tensions between the majority and the minority as well as among the minorities themselves, resulting in Continuous & displacement of populations, Additionally, the path of economic development adopted by the states has caused environmental degradation and forced displacement on a massive scale leading to the loss of livelihood of vast numbers of already impoverished people forcing them to search for alternatives sources of livelihood elsewhere, at times across international borders.

Some of the delegates also raised the issue of "unrepresented nations". They pointed out that the borders drawn by the former colonial rulers of South Asia have left traditional homelands of many nationalities divided between the post-colonial independent states of South Asia. It was said that since some of these divided peoples were still struggling to regain their national status of pre-colonial days, such divided nationalities should be categorised as "unrepresented nations" and recognised as "refugees" on the basis that their "homelands" have been taken away from them. However, as the Working Group where this issue was originally raised failed to reach a consensus on this issue, and as it involved suppression of human rights of "peoples" who considered themselves as historically evolved nations, the plenary recommended that the issue of "unrepresented nations" should be studied in depth and a report presented before the next Regional Consultation.

Accepting that the work on developing a comprehensive definition of the refugees and displaced persons must continue, the Consultation recommended that, for the present the two part definition of refugees in Article 4 (a) and (b) of the Model National Law on Refugees adopted by the 4th Regional Consultation on Refugees and Migratory Movements in South Asia, Dhaka, November 10-11, 1997 should be accepted.

On International Refugee Regime: Participation by the South Asian States

The Consultation noted that the existing international regime for the protection of the refugee was inadequate for South Asia. It also noted with serious concern that, during the last ten years, the Western states themselves have initiated such measures, which jeopardised the core protection provisions of this regime. While recognising the urgent need for reformulation of the definition of the refugee and strengthening the core provisions of the international refugee regime, the Consultation unanimously endorsed the view that the refusal of the South Asian states to ratify and accede to the 1951 UN Convention of the Status of Refugees and its 1967 Protocol presented serious problems for the refugees in the region. It was noted that the insistence by some of the states to resolve all issues through a bilateral process has proved to be an impediment for the growth of a humane refugee policy in the region. In the bilateral process, national security considerations reign supreme and the refugees were often perceived as threats to national security. Consequently, the states often failed to approach the refugee issue on humanitarian grounds, independent of security considerations. The Consultation noted with serious concern that the refugee issue was linked for the first time to terrorism during the Ninth SAARC Summit in Male last year.

The Consultation identified the following as national hindrances for the accession to international instruments:

1. Bureaucratic reticence;

2. Ignorance among policy makers;

3. Overriding national security concerns.

The Consultation felt that, the ratification of international instruments would commit the states to respect international norms/standards, particularly the principle of non-refoulement. It would also provide the' non-governmental organisations and other institutions of the civil society a footing to campaign against any violations of these conventions, nationally, regionally and internationally.

The Consultation pointed out that, by acceding to these international instruments (in letter and spirit) the South Asian member states would get a platform within the UN body to pressurise the countries of the North to adhere to international instruments in letter and spirit, which these states were undermining through the so-called "non-entree" procedure created to keep out the asylum-seekers.

The Consultation recommended that, the human rights groups, academics, members of legal profession and other concerned organisations of the South Asian countries should campaign for accession to the 1951 UN Convention on the status of Refugees and its 1967 Protocol by the states of the region.

In order to overcome the State's reticence, the Consultation recommended that policy makers should be informed of the incentives the states will enjoy once the international instruments are acceded to and ratified. The international instruments would lay a framework for dispute settlements.

The Consultation further recommended that the concerned activists and academics engage the mass media in a dialogue to sensitise the civil society of the need for accession of international instruments.

On Regional Co-operation for Protection of Refugees and reduction of Statelessness

The Consultation recognised that in the current political situation it would be difficult to get the states of South Asia to accept a regional convention or a protocol for the protection of refugees and displaced persons. However, it felt that, as the entire region was affected by a continuing process of transborder population influx, a problem that the South Asian region shares with Africa and Latin America, the states could be persuaded to develop regional standards and instruments for co​operation in the lines of the OAU Convention and the Cartegana Declaration on refugees.

Taking note of the draft for an instrument for regional cooperation on refugees prepared by the "Group of Eminent Persons" brought together by the UNHCR in 1997 under the Chairmanship of the late Justice Dorab Patel of Pakistan and the recommendations of SAFHR's 1996 Kathmandu seminar on refugees, the Consultation felt that, there was scope for developing a comprehensive document which could be presented to the states as a model for a regional mechanism for cooperation on refugee issues. The Consultation further suggested that, though the document should ideally be addressed to the states, it could also be used by civil society organisations of the South Asian countries to build a non-governmental regional network of cooperation. It was pointed out that as the states often have adopted the agenda of the civil society organisations, this effort of the non​governmental bodies might also similarly influence the states.

On Internally Displaced Persons

Recognising the seriousness of the situation of Internally Displaced Persons (lDP), and also realising that it would be very difficult to include the issue of lDPs in any regional instrument, the Consultation urged human rights groups and other civil society organisations to focus on the shortcomings in the efforts of the states to provide relief and rehabilitation to those lDPs who are victims of protracted armed conflict and sexual violence with a view to generate a transborder humanitarian response. These efforts by non​governmental organisations would help in establishing a mechanism for a regional humanitarian intervention for the lDPs. The Consultation felt that if necessary two separate documents on regional co-operation for refugees and humanitarian intervention for lDPs could be prepared.

The Consultation further recommended that, the issue of persons displaced by development projects and man-made environmental disasters should be taken up separately as they were also victims of forced displacement. To ensure the proper focus of the initiative, the victims of armed conflict/generalised violence should be given topmost priority.

As the programme of resettlement of the lDPs was linked with politics of control over resources, and often the states were parties to the conflicts which cause these displacements, the Consultation felt that, the regional humanitarian intervention could also act both as an impartial mediator as well as a pressure group to promote peace and monitor the refugee/displaced situations.

The Consultation suggested that, SAFHR should be the focal point of NGO cooperation on refugees and lDPs. SAFHR should also create a larger forum for discussion on the issue of international displacement which has thrown up many serious questions like the right to resettle when people have been displaced for many years in the places to which they have been displaced and the "right to peace".

In this connection, the Consultation suggested that the SAFHR should take the following initiatives:

a. formation of a South Asian EmiMnt Persons' Group who could issue early warning on refugee movements, monitor state and non-state actors in situations of conflicts and monitor functioning of the UNHCR in the region;

b. formation of a lawyers' forum to prepare a compendium consisting of the legal situation prevailing in the South Asian countries with respect to the refugees. Such an effort should take note of the basic law of the countries of the region, status of other similar enactment and judgements of the South Asian courts;

c. establishment of a research group to study the impact of protracted internal armed conflicts on institutions of governance, armed non-state combatant groups and the affected civilian populations with a view to developing a list of best practices on relief and rehabilitation, to develop an understanding of women's transformed roles in conflict situation so that the their rehabilitation process is not hampered by the traditional view of women.

The Consultation further sugested the formation of research groups:

a. to study the impact of protracted internal armed conflicts on institutions of governance, armed non-state combatant groups and the affected civilian populations with a view to developing the necessary modalities and practices of relief and rehabilitation;

b. to develop an understanding of women's transformed roles in conflict situation, so that their rehabilitation process is not hampered by the traditional view of women;

c. to address the challenge faced by humanitarian aid agencies in situations of complex emergencies created by internal conflicts;

d. to identify specific issues to be taken up for campaign on an annual basis; for the 1999 campaign, the Consultation recommended adoption of the issue of statelessness with particular reference to Bhutan.

On Need for National Laws on Refugees:

The Consultation expressed its appreciation of the work done by the South Asian Eminent Persons' Group on national law on refugees. It recommended that, the draft of the "Model National Law on Refugees" created by this group and adopted by the 4th Regional Consultation on Refugees and Migratory Movements in South Asia, Dhaka, November 10-11,1997, should be taken up for lobbying the legislature, policy-makers and the media after incorporating the following modifications;

1. In Article 6 clause (b), of the Model National Law on Refugees (MNLR) the word "final" should be deleted and in lieu of the expression "serious crime", "a crime against peace, war crime or crime against humanity" should be incorporated in tune with the one used in Article 5 clause (a).

2. The composition of the Refugee Committee as provided in Article 10, clause (ii) of MNLR should be modified to consist of members of whom two ​preferably gender-balanced - should represent refugee ommunity or communities. A new clause ​(iii) - may be added to the Article to this effect.

3. As there may not be any High Courts in some of the South Asian countries, the Article 10 clause (a) of MNLR should be suitably amended to read as follows, "A sitting or retired judge of a High Court or an Appellate Court, as the case may be, to be designated by the government in consultation with the Chief Justice of the Supreme Court".

4. In recognition of the fact that the "interview" is only a part of "Refugee Determination" process the scope of Article 12, clause (b), on MNLR should be idened by replacing the word "interview" with the word "process". Similarly, in Article 14, clause (iii) of MNLR the word "sympathetic" should be replaced by the word "humanitarian".

5. A new sub-clause (viii) should be added to Article 14, clause (a) of MNLR, which should read as "be given the right of access to education, health and other related services."

6. Article 17 of MNLR should include a new clause​clause (a) asking the state to frame a guideline taking care of the problem of "safe return of the refugees to their countries of origin."

By a Correspondent

[We shall carry more reports on the deliberations of the Consultation in our next issue - Ed.]

Some Cases Relating to UN Convention against Torture and other Cruel, Inhuman or Degrading Treatment (CAT)

Article 1(1) states:

For the purpose of this Convention, the term "torture" means any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person or for any reason based on discrimination of any kind, when such pain or sufferings inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. It does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions.

Article 3 states:

1. No State Party shall expel, return (refouler) or extradite a person to another State where there are substantial grounds for believing that he would be in danger of being subjected to torture.

2. For the purposes of determining whether there are such grounds, the competent authorities shall take into account all relevant consideration including, where applicable, the existence in the State concerned of a consistent pattern of gross, flagrant or mass violations of human rights.
1 Procedural Issues under CAT:  The Committee against Torture is established by Article 17 of the Convention. Like the Human Rights Committee under the ICCPR, it can consider State reports on all aspects of the Convention. In addition, States can declare themselves bound by the individual complaints ("communications") procedures established under Article 22 of CAT. The Committee has demonstrated its willingness to consider communications from rejected asylum-seekers who claim that their return to their country of orgin will expose them to "torture" as defined in Article 3 of CAT.

2 Some kev Decisions of the CAT under Articles 1 & 3 

I. Case: Mutombo vs. Switzerland Communication: CAT, No. 13/1993

Submitted by: Mr. Balabou Mutombo (Zaire)

Date of Communication: 18 November 1993

Mutombo stated that, in 1988 he became a member of an opposition movement Union pour la Democracie et Ie Progres Social (UDPS), and participated in several illegal meetings and demonstrations. In 1989, he was arrested and detained in a military camp where he was tortured by interrogators, losing part of his eyesight. He was tried and found guilty of conspiracy against the State and sentenced to 15 years, but was released seven months later. Fearing for his security, and after entering Switzerland illegally in July 1990, he applied for refugee status. He submitted a medical report testifying previous torture. His application was rejected, as was his subsequent appeal, on the basis of several contradictions in his testimony.

Decision (27 April 1994): The Committee held that there existed "substantial grounds for believing" that the author would be in real danger of being subjected to torture. In reaching this decision, the Committee took into account the author's ethnic background, alleged political affiliation, desertion from the army, as well as defamatory statements he had made against his country. With these circumstances in mind, the Committee stated that his return to Zaire would expose the applicant to a real risk of being detained and tortured.

II. Case: K.K.H. VS. Canada 

Communication: CAT, NO.35/1995 Submitted by: KKH. (Ghana)

Date of Communication: 6 November 1995

K.K.H., a national of Ghana, was accused of having participated in the assasination of the Ghanaian Head of State. He spent almost four years in prison before he escaped and made his way to Canada in March 1992, where he applied for asylum. He claimed that his return to Ghana following the rejection of his application for refugee status would be in violation of Article 3 of CAT. In July 1994, his application was dismissed. Upon review, the Federal Court of Canada dismissed his application on 2 May 1995.

Decision (22 November 1995): The communication to CAT was found inadmissible, since available domestic remedies under the Canadian Constitution had not yet been exhausted.

III. Case: X VS. The Netherlands

Communication: CAT, No.36/1995

Submitted by: X (Zaire) Date of Communication: 17 November 1995

Decision (8 May 1996): The Committee decided that the acts did not reveal a breach of Article 3 of CAT, since X had not been tortured previously during his second detention in Zaire, both detentions had been of a short period, and X had not claimed to have been an active political opponent.

IV. Case: Alan vs. Switzerland

Communication: CAT, No.21/1996 Submitted by: Ismail Alan (Turkey)

Date of Communication: 31 January 1995

Alan, a Turkish citizen of Kurdish background, stated he was detained and tortured on several occasions between 1981 and 1989 in Turkey, for being an active member of KAWA, an outlawed Kurdish Marxist-Leninist organisation. He entered Switzerland in September 1990, his asylum request was rejected in July 1993 and the subsequent appeal rejected in October, 1994, on the grounds that his earlier imprisonment was too remote in time to constitute grounds for fear of persecution. There were also contradictions in his claims and the intensity of his political engagement was deemed not substantial enough. The Swiss authorities decided to deport him to Zaire.

Decision (8 May 1996): The Committee reviewed Alan's ethnic background, alleged political affiliation and history of detention and internal exile, and noted that Alan already had to leave his native area and an alternative location, Izmir, did not prove secure for him either since there were indications that the police were looking for him. The CAT concluded that there was unlikely to be any "safe" area for him elsewhere in Turkey. CAT relied heavily, in general country of origin information that practices of torture were still systematic in Turkey. The Committee concluded that Alan was at risk of being subjected to torture if returned to Turkey and that therefore his return would constitute a violation of Article 3 of CAT.

V. Case: Tala vs. Sweden 

Communication: CAT, No.43/1996 Submitted by: Mr. Kaveh Yaragh Tala (Iran) Date of Communication: 7 March 1996

Tala, born in 1969 in Iran, had been a political activist with the political opposition group, Mudjahiddin, since 1986. He was arrested during his military service in 1989 while smuggling documents, detained for 3 months and tortured. He subsequently fled to Sweden, where he requested asylum in July 1990. His claim was refused because of "inconsistencies and contradictory descriptions", and Tala was threatened with expulsion.

Decision (15 November 1996): The Committee expressed the opinion not to send Tala back to Iran or any other country where he would be threatened with an expulsion to Iran, and where he risked to be in danger.

VI. Case: Gorki VS. Sweden

Communication: CAT, No.39/1996 Submitted by: Gorki Ernesto Tapia Paz (Peru) Date of Communication: 19 January 1996

Paz, a Peruvian national and member of the "Shining Path", requested political asylum in Sweden. He claimed that he was a member of "Shining Path", and having participated in 1989 in a demonstration during which he distributed flyers and artificial "bombs", the police came to search his house. His claim to asylum in Sweden was refused in 1993. The decision was appealed but maintained in 1995 on the grounds that he had been armed and had engaged in crimes during his political activities in Peru.

Decision (28 April 1998): The Committee ruled that notwithstanding any of his own actions, Paez fell under the protection of Article 3 of CAT, as there were substantial grounds for believing he would be tortured if returned to Peru. Furthermore, he was deemed to be a member of a political militant family, one of his cousins having disappeared and another one having been killed due to political reasons. His mother and sisters received political asylum in Sweden under Article 3 of CAT as well.

Biharis in Bangladesh Cessation, Liberation and the Problem of Statelessness

After the First World War, the European states established passport and visa system, which started a control and regulation regime over the foreigners. All other states followed suit. In this context, the issue of refugees and stateless persons emerged as one of the grave problems faced by the United Nations system and its member states in the post-Second World War period.

The causes of statelessness both de jure and de facto may be classified in five categories: Inadequacy and conflict of national legislations concerning citizenship; deprivation of nationality as a punishment; racial, religious or political persecution; mass emigration to other states caused by changes in political or social system; and the inadequacy of the provisions relating to nationality contained in treaties concerning territorial settlements or the defective application of such treaties.

Thousands of people became de facto stateless after the liberation of Bangladesh as a result of a secessation war against Pakistan. They became de jure stateless persons when Bangladesh, Pakistan and India left their fate undecided when they signed a treaty of repatriation to resolve the 'humanitarian' problem of stranded nationals in each other's territory.

These stateless people called Biharis by the host. Bangladeshis, numbering about 250,000 are living in 66 camps in 22 districts of Bangladesh. They are the largest group of stateless people in South Asia. They were the citizens of Pakistan like all other East Pakistanis, which ceded from the mother country in December 1971 to become Bangladesh. During the liberation war they remained loyal to Pakistan and some them even actively participated in violence along with the Pakistani army against the Bengalis. About seventy percent of these non-Bengali Urdu speaking people compromised with the reality of Bangladesh and accepted Bangladeshi nationality. The remaining, mostly from the, under-classes with strong emotional attachment with Pakistan failed to adjust to the situation, which had emerged after the transformation of East Pakistan into Bangladesh. They opted for Pakistan but Islamabad agreed to repatriate selectively from among them. 2,60,000 persons had opted for Pakistan in a survey conducted by the International Committee of Red Cross and the Bangladesh government in 1973. Only' 1,58,125 persons had been repatriated to Pakistan in different phases. According to a survey conducted in 1992 their number was 2,38,000. Article 6 (1) of the Constitution of Bangladesh dealing with citizenship states that, 'The citizenship of Bangladesh shall be determined and regulated by law.' Unusually, the Constitution does not accept either of the standard principle - jus sanginis or jus soli of citizenship. The phrase 'determined and regulated by law’ implies that the citizenship of Bangladesh has not been decided by the Constitution, but it may be decided by the government of the day, which makes the law. The law of citizenship was proclaimed in a Presidential Order issued by Sheikh Mujib in 1972; according to which who- so-ever was a citizen of East Pakistan may become a citizen of Bangladesh. The citizenship order indirectly accepted the principle of jus soli.

Those East Pakistanis who were for the unity of Pakistan and who opposed the independence of Bangladesh were considered enemies of the state by the Government of Bangladesh. Thousands of people were accused or convicted under the collaboration order of 1972. Shiekh Mujib granted clemency to all the collaborators who were accused or convicted except a few in May 1973. The remaining few excepting Gholam Azam were granted clemency by the succeeding post​Mujib regimes. The Supreme Court of Bangladesh restored the citizenship of Gholam Azam in March 1992, despite a popular agitation organised against him by Ekattorer Ghatak Dalal Nirmul Committee.

The Biharis are the only people who are still stateless in Bangladesh. Dhaka's position on the issue is that, they had opted for Pakistan, their organisation ​Stranded Pakistani General Repatriation Committee (SPGRC) is struggling for their repatriation to Pakistan and they had refused to become Bangladeshi citizens when offered by Ziaur Rahman. The division of assets and repatriation of Biharis are the two issues continually raised by Bangladesh in every bilateral formal meeting with Pakistan without any substantive result. Pakistan's official position on the issue of Biharis is that under Bangladesh-India-Pakistan agreement signed in New Delhi in April 1974, Islamabad had not accepted the responsibility of all 'non-Bengalees.' According to the agreement, Pakistan had agreed to repatriate only three types of 'non-Bengalees' irrespective of their numbers: domiciles of former West Pakistan living in former East Pakistan; Central Government employees or their family members, and members of the divided families. In addition to these three categories of cases as per the agreement of 1974, in an agreement of April 1973 between India and Pakistan, Islamabad had expressed reservation in accepting that some 'non-​Bengalees' had opted for repatriation to Pakistan. The agreement of 1973 explicitly states that, the Government of Pakistan, guided by considerations of humanity, agreed initially, to receive a substantial number of such non-Bengalees from Bangladesh. It further agreed that, the Prime Ministers of Bangladesh and Pakistan or their designated representatives would thereafter meet to decide what additional number of persons who may wish to migrate to Pakistan might be permitted to do so. Bangladesh failed to settle the issue of repatriation of those 'non-Bengalees' who had opted for Pakistan but who did not faU under the three acceptable categories in the trilateral agreement of April 1974 signed among Bangladesh-India ​Pakistan at New Delhi. Non-grant of nationality by Bangladesh to these Biharis under the plea that they wanted to go to Pakistan may not be a defensible position under international law. Of course, it is true that SPGRC is struggling for their repatriation to Pakistan. But it is also true that there are individuals and organisations who are training the children of the Biharis to adopt Bengali language and Bengali culture and adapt Bangladesh as their homeland.

According to article 10 (1) of the United Nations' Convention on the Reduction of Statelessness' 1959, 'Every treaty between contracting states providing for the transfer of territory shall include provisions designed to secure that no person shall become stateless as a result of the transfer...'. Clause 2 of the article explicitly states that, 'In absence of such provisions a contracting state to which territory is transferred or which otherwise acquires territory shall confer its nationality on such persons as would otherwise become stateless as a result of the transfer of or acquisition.' The formation of the Rabita Trust and the occasional sympathy of the Pakistani High Commission have kept alive the hope of repatriation in a section of these people, mostly of older generation. Neither Bangladesh nor Pakistan are signatories to the International Conventions on Civil and Political Rights, and Economic, Social and Cultural Rights, and both have failed to decide the problem of nationality of a minority even after twenty-five years of cessation and independence. The third generations of Biharis are being raised in the camps devoid of any guarantee to their rights because their fathers and grandfathers are poor, illiterate and sentimentally attached to the utopia of Pakistan and because the rulers of Bangladesh and Pakistan perceive these people as a threat to their national security.

By Muhammad Tajuddin

Book Notice

Gautam Kumar Basu, Bhutan: .The Political Economy of Development, (New Delhi: South Asian Publishers, 1996)

The book entitled Bhutan: The Political Economy of Development is a significant addition to the development literature as well as a major contribution to the study on Bhutan. The author quite competently analyzes the dynamics of development strategies in Bhutan against the backdrop of the tiny Himalayan kingdom's processes of social formation. In this connection, he discusses the economic role of the Bhutanese state in detail. He also highlights the effects of internationalization in the Bhutanese society in recent period, and the Bhutanese state's response to such internationalization.

It is known that the policy of the Royal Government of Bhutan toward the people of the Nepalese origin living mainly in the southern part of the country has created a major crisis in South Asia. A large section of the Nepalese have been forced to leave Bhutan and to take shelter in the refugee camps in Nepal since the early '90s. Under the circumstances, Chapter 6 of this book has significance as it portrays the role of the state in conflict management in Bhutan. In pages 94-98, the author has discussed the roots of this ethnic problem. He has also quoted from the Annual Report,. 1993 published by the Peoples Forum for Human Rights, Bhutan, in the Appendix of his book. However, the author could have delved deeper into a study on the impact of the ethnic divide in the country on its development process. It would have brought out the dynamics of a perpetually refugee generating situation in Bhutan, and the implications of the process of democratization for the resolution of the ethnic conflict in Bhutan. Still, the book will be regarded as a product of an important research work on Bhutan.

By Sabyasachi Basu Ray Chaudhury

